BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

JAN and LI NDA STRUCKMAN, )
) DOCKET NO 1T-1997-4
Appel | ant s, )
)
-VS- )
) FACTUAL BACKGROUND,
THE DEPARTMENT OF REVENUE ) CONCLUSI ONS OF LAW
OF THE STATE OF MONTANA, ) ORDER AND OPPORTUNI TY
) FOR JUDI Cl AL REVI EW
Respondent . )

The position of the Respondent, Departnent of
Revenue, in the above-entitled appeal was heard on July 19,
2000, inthe Gty of Billings, Mdntana, in accordance wth an
order of the State Tax Appeal Board of the State of Mntana
(the Board). The notice of the hearing was given as required
by | aw.

The taxpayers, represented by Alfred (Gene) Bridges,
agent, noved this Board to continue the hearing due to | ack of
preparation caused by the illness of his client. This notion
was made at the comrencenent of the July 19 hearing in
Billings. The Board denied the notion, but allowed the
t axpayers’ agent 30 days upon recei pt of the transcript of the
Department of Revenue testinony and evidence to submt the
t axpayers’ argunents. The Departnent of Revenue was allowed 30

days to respond to the taxpayers’ witten argunents.



The Departnent of Revenue (DOR), represented by David
Carter, legal intern, Mchele Crepeau, tax counsel, and Jim
McKeon, tax specialist, presented testinony in opposition to
t he appeal . Departnment of Revenue testinony was presented and
exhibits were received. Upon receipt of the taxpayers’ witten
argunents, and the DOR response to those argunents, the Board
then took the appeal under advisenent. The Board having fully
considered the testinony, exhibits, post-hearing subm ssions,
and all things and matters presented to it by all parties,
finds and concl udes as foll ows:

STATEMENT OF THE | SSUE

The di spute revol ves around proper substantiation of
busi ness expenses by the taxpayers. Additional tax and interest
for tax year 1994 was assessed to the taxpayers as a result of an
audit of business expenses deducted on Schedule C of their
Mont ana | ndividual Income Tax return for 1994. The taxpayers
di spute the assessnent.

FACTUAL BACKGROUND

1. The Struckmans are engaged in the business of
processing serving and bad check collections in the Billings,
Mont ana ar ea.

2. The aforenentioned audit was conducted as a result
of a joint Internal Revenue Service (IRS)/Mntana Departnent of

Revenue (DOR) project that identified returns prepared by Cody



and Conpany.

3. Under the joint project, Revenue Agent Janes Moody
was assigned the Struckmans 1994 return. The audit was |imted
to an exam nation of a Schedule C, which reports profit or |oss
froma sole proprietorship

4. The Struckmans were first contacted in 1995 to
schedul e an audit of their 1994 return.

5. An audit conference between the taxpayers and the
DOR was conducted in 1996. The Struckmans were represented by
Sharon Tweten, at that tine a representative of Janes Qtis and
Conpany. (James OQis and Conpany, a tax consulting firm
retai ned Cody and Conpany.)

6. As a result of this conference, certain business
expense deductions were disallowed as either unsubstantiated or
unal | owabl e. The net result was that the taxpayers were issued a
noti ce of additional assessnment in the amount of $3,483.08.

7. The taxpayers tinely appealed this determ nation and
requested a hearing with the DOR

8. On July 10, 1996 an informal conference was held with
the DOR  The Struckmans were represented by Sharon Tweten. The
DOR was represented by Janes Moody.

9. The hearings examner, Bureau Chief Neil Peterson of
the DOR s Incone and M scellaneous Tax Division, adopted the

position of the taxpayers as to expenses clainmed, with the



exception of a deduction taken for charitable contribution and
for vehicle expense.

10. The taxpayers tinely filed an appeal of the hearings
officer’s decision on Decenber 6, 1996 with the Director of the
DOR.

11. The director issued a final agency decision on Apri
3, 1997 in which the findings of the hearings exam ner were
adopt ed.

12. The taxpayers tinely filed an appeal of that
decision with this Board on April 28, 1997

13. This Board held a hearing on July 19, 2000 duri ng
whi ch the position of the DOR was heard.

14. The taxpayers’ representative, CGene Bridges, filed a
nmotion for continuance at the outset of the hearing on the
grounds that he was unprepared to present the taxpayers’ case due
to the extrenme illness of M. Struckman. Said notion was deni ed.
M. Bridges was given the opportunity to present the taxpayers’
argunents in the form of a post-hearing brief. The DOR was
allowed to respond to the taxpayers’ witten argunents.

TAXPAYERS CONTENTI ONS

The taxpayers’ agent, Cene Bridges, was allowed the
opportunity to present the taxpayers’ case in the formof a brief
to be submtted to this Board on or before August 26, 2000. Per

M. Bridges’ request, a transcript of the July 19, 2000 testinony



of the DOR was prepared and mailed to M. Bridges on July 26.
Nei ther the taxpayers nor M. Bridges presented the
brief required by this Board s order dated July 26, 2000.

DEPARTMENT OF REVENUE CONTENTI ONS

M. MKeon testified that the 1994 Montana indivi dua
incone tax return of Jan and Linda Struckman was audited as a
result of a joint Departnment of Revenue/lnternal Revenue Service
audit project in which various returns were identified and
selected based on criteria determned for this project. The
criteria, in this case, was review ng business expenses on
Schedul e C

DOR Exhibit C is a copy of a statenent of adjusted
incone tax liability for tax year 1994, issued by the DOR on
April 5, 1996. This statenment shows an adjusted anount due of
$3,483.08 due to disallowance of certain itens of business
expense clainmed by the taxpayers. The taxpayers had clained
$50, 089 i n busi ness expense on their Schedule C. The DCOR al | owed
$8,606. 11, a difference of $41, 482. 89.

DOR Exhibit D is a copy of an anended statenent of
adjusted incone tax liability issued on Novenber 29, 1996 as a
result of the decision rendered froman informal conference with
t he Departnent of Revenue. This docunent shows a total due and
ow ng for tax year 1994 of $865.65 and contains the statenent

“The adj ustnment of $21,179.00 to income is to get the Schedul e
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“C’ business inconme froma negative $5,759.00 to a positive (net
profit) change of $3,302.00 in the standard deduction. This also
results in an OFLT (old fund liability tax) tax of $31.00 based
on a rate of .002 on the net profit of $15,420.00. Thi s
adj ustnment should bring this return into conpliance wth the
hearing information.”

DOR Exhibit E is a copy of the original 1994 Montana
i ndi vidual income tax return for Jan and Linda Struckman, which
was filed with the Departnent in 1995.

DOR Exhibit F is a copy of the adjusted tax return,
prepared by the DOR, of Jan and Linda Struckman based on the
DOR s final decision and final adjustnments dated Novenber of
1996.

DOR Exhibit G is a copy of the DOR s final agency
decision, dated April 3, 1997, in which the DOR director adopted
the findings of the DOR hearing examner from the infornal
conf er ence. Exhibit G also contains a copy of the hearings
exam ner’s findings dated Novenber 12, 1996.

According to M. MKeon, one of the disallowed
deductions nmade by the taxpayers was a deduction for charitable
contributions on their Schedule C. Charitable contributions are
considered an individual expense and deduction and would be
deducted on a tax return as an item zed deduction and not as a

busi ness expense.



Anot her disallowed item was the anount of mleage
expense clained by the taxpayers. Taxpayers are required to
keep adequate records indicating actual mles traveled
t hroughout the year to substantiate correctly the anount of
mles that would be clainmed for business versus the anount of
mles clainmed for personal use on a vehicle. The DOR contends
that the taxpayers did not keep adequate records concerning such
claimed m | eage expense. Realizing that the nature of the
busi ness in which the taxpayers were engaged (process serving)
woul d require substantial use of an autonobile, but in the
absence of sufficient docunentation, the DOR hearings exam ner
applied the Cohan rule which provides that, if substantial
records are not available, yet there is reasonable proof that
the use of a vehicle is required, the anmount that may be
applicable to an expense may be estinmated. The DOR nmay then
utilize that estimated anmount to determne what it deens an
al | owabl e deducti on.

The DOR hearings exam ner allowed 50 percent of the
m | eage expense clainmed by the taxpayers as an allowable
deducti on.

On Septenber 15, 2000, the DOR filed a request for
final determnation in this matter due to the fact that the
taxpayers failed to submt their witten brief in support of

their appeal by August 26, 2000. Said request is hereby



gr ant ed.

BOARD DI SCUSSI ON

In the absence of substantial and credi ble taxpayer
evidence in support of the appeal, the Board finds that the DOR
has presented sufficient docunentation to support its assessnent.

The appeal of the taxpayers is hereby denied and the
deci sion of the Departnment of Revenue is hereby affirned.

CONCLUSI ONS OF LAW

1. The Board has jurisdiction in this matter pursuant
to Section 15-2-302, MCA
2. The appeal of the taxpayers is hereby denied and
the decision of the Mntana Departnent of Revenue is hereby
af firnmed.
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ORDER

| T I S THEREFORE ORDERED by the State Tax Appeal
Board of the State of Mntana that the taxes and interest
assessed are properly due and ow ng.
DATED this 18th day of Septenber, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

(SEAL)

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA Judicial review may be
obtained by filing a petition in district court within 60 days

follow ng the service of this Oder.



CERTI FI CATE OF SERVI CE
The undersigned hereby certifies that on this 18th day
of Septenber, 2000, the foregoing Oder of the Board was served
on the parties hereto by depositing a copy thereof in the U S
Mai | s, postage prepaid, addressed to the parties as foll ows:

Jan and Li nda Strucknan
P. O. Box 206
Billings, Montana 59103

Cene Bridges

DBA Associ ated Tax Consul tants
P. O Box 32104

Billings, Montana 59107

M chel e Crepeau

Tax Counsel

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

DONNA EUBANK
Par al egal
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